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Caselaw

THE FIDUCIARY FLOOR: DELAWARE OVERSIGHT IS A DUTY OF LOYALTY CLAIM

Under DGCL §141(a), the corporation’s business and affairs are managed under board direction. Delaware reads an oversight duty into this
authority, articulated in In re Caremark (1996) and defined by the Delaware Supreme Court in Stone v. Ritter (2006). Oversight breach is
classified strictly as a breach of the duty of loyalty because bad faith is a necessary condition of loyalty (not a freestanding third duty, and
not duty of care). Critical Legal Consequence: A charter exculpation clause under DGCL §102(b)(7) protects careless investigation, but
cannot exculpate disloyalty or bad faith.

The Two-Prong Stone v. Ritter (2006) Test Delaware Court Statistics (1996-2024 Study)

Director oversight liability requires pleading and proving one of two A comprehensive 2026 empirical study of Delaware oversight
failures: decisions establishes:

e Prong 1 (Utter Failure): The directors utterly failed to implement e 96.3% of cases decided on a motion to dismiss (MTD).

any reporting or information system or controls. e 25.6% pleading sufficiency rate — essentially flat before and after

Marchand.
e Exactly 1 Case in 28 years produced a post-trial opinion.

e Prong 2 (Conscious Failure to Monitor): Having implemented a
system, directors consciously failed to monitor it, disabling
themselves from being informed of risks requiring attention.

Scienter Requirement: In either prong, directors must be shown to Chancery courts describe Caremark as "possibly the most difficult
have known they were not discharging their fiduciary obligations. theory in corporation law upon which a plaintiff might hope to win a
Jjudgment."

THE THREE CASES THE OVERSIGHT DOCTRINE TURNS ON

1. Caremark (1996) 2. Marchand v. Barnhill (2019) 3. McDonald's (2023)

No Liability / Settlement Pleading Survival / Missing System Officer / Director Split
Chancellor Allen approved settlement of claims Delaware Supreme Court reversed dismissal « Officer Opinion: Officers owe oversight
deemed "extremely weak" with no evidence of against Blue Bell board after fatal listeria recall. within their remit; CPO's own misconduct
systemic failure. * Mission-Critical Risk: Board had zero food supported bad-faith inference.
* The Test: Only a sustained or systematic safety oversight mechanisms (no committee, + Director Opinion (Dismissed): Board knew
failure of oversight establishes lack of good no recurring agenda time, no protocol). of harassment red flags and took active steps
faith. * The Rule: Management plant-level (consultants, training, policies).
« Reliance: A board informed by outside compliance does not cure board-level absence. * Rule: Knowledge plus response defeats bad
experts that contestable practices were lawful faith.

did not knowingly authorize illegality.

Companion Case Outcomes & Settlement Precedents Delaware Court of Chancery & Supreme Court Records
« Boeing (737 MAX, Del. Ch. 2021/2022): Stockholders successfully pleaded missing board-level safety system and ignored red flags. Settled for $237.5
million paid entirely by D&O insurers to the company, plus mandatory governance undertakings (safety committee, board safety experts). Individual
directors paid $0.

* Lebanon County v. Collis (AmerisourceBergen, Del. 2023): Supreme Court reversed MTD on opioid distribution oversight; remanded on pleadings —
confirms pleading survival, not final liability judgment.

» Delaware SB 21 (Enacted March 25, 2025; Upheld Feb 27, 2026): Amended DGCL §144 (transaction safe harbors) and §220 (books & records). Did
NOT amend §141, Caremark, or Stone. Effect is evidentiary: narrows §220 pre-suit inspection records.
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Committee Architecture, Director Competence Standards & Board Cadence

COMMITTEE ARCHITECTURE: LISTING STANDARDS & THE 5 ESG ALLOCATION MODELS

No US listing standard requires an ESG, climate, or sustainability committee. Nasdaq 5605 mandates Audit (5605(c)), Compensation (5605(d)),
and Nominations (5605(e)). NYSE §303A mandates Audit (§303A.07), Compensation, and Nominating/Governance. Audit listing duty is financial
reporting and internal controls — not sustainability strategy.

Allocation Model Prevalence & Source Operational Strengths & Failure Modes

1. Full Board Retains Oversight 6% of assigning Russell 3000 Lawful & Marchand-compliant if board calendar devotes recurring
(Conference Board, 2023) time; fails silently when "full board" results in zero agenda time.

2. Nominating & Governance 72% of assigning Russell 3000 (Conf.  Primary home for board skills, succession, and charter delegation;
Board); EY 2025 modal home requires adequate resources/expertise to avoid perfunctory reviews.

3. Audit Committee 100% S&P 500 / Russell 3000 Natural home for data controls, assurance readiness (ESRS GOV-5, UK
(universal committee) Code Prov 29); risk of committee overload if strategy is added.

4. Compensation Committee 100% S&P 500 / Russell 3000 Narrow remit: if ESG metrics sit in executive pay, ensures targets are
(universal committee) auditable, rigorously defined, and consistent with materiality.

5. Dedicated Sustainability / EHS EHS 15% S&P 500, Pub-Policy 6% Clustered in energy, materials, utilities; when dissolved, duties migrate

(Spencer Stuart 2025); 11% (EY 2025)  to Nom/Gov rather than disappearing.

Director Competence: Rules vs. Reality Cadence & The Dual Paper Trail

 US Law Requires Narrative, Not Matrix: Reg S-K Item 401(e) « The Positive vs. Negative Trail: The positive photograph is
mandates individual, person-specific qualifications. Item 407(c) requires McDonald's (active reports, revised policies, training, outside
nomination criteria and diversity policy review. Item 407(d)(5) mandates consultants). The negative is Marchand (2014 minutes completely silent
only Audit Financial Experts — zero SEC rules mandate board ESG after positive listeria swabs).

expertise. » Wells Fargo Supervisory Red Flag (Fed 2018): Federal Reserve

« Skills Matrix Surge: 80% of S&P 500 boards publish a skills matrix reprimanded board for accepting management reports that "generally
(Spencer Stuart 2025, up from 38% in 2020) — a market custom, not a lacked detail and were not accompanied by concrete action plans and
legal mandate. metrics." Reassurance without metrics is documentary evidence of Stone
» The Credential Reality Gap (NYU Stern): Fortune 100 directors with Prong 2 failure.

ESG labels rose to 43% in 2023, but actual climate expertise was only 22  Written Once, Read Twice: Board packs and minutes are scrutinized
out of 1,161 directors (water credentials: 2 directors). MSCI found 35% both by D&O underwriters (e.g. Aon diagnostic) and pre-suit stockholder
of CA100+ boards have a climate expert under custom criteria. plaintiffs under DGCL §220.

» DGCL §141(e) Defense: Directors are fully protected when relying in « Vacated Quotas: 5th Cir en banc vacated Nasdaq 5605(f) diversity
good faith on corporate records and competent outside experts. rules (Dec 2024); CA SB 826 / AB 979 remain enjoined.

The 3 Mandatory Marchand Mechanisms for Mission-Critical ESG Risks

To defeat a Caremark Prong 1 claim, a Delaware board must evidence at least one of three mechanisms operational in board records: (1) A
specifically charged committee; (2) A recurring full-board agenda process; or (3) A formal, mandatory reporting protocol requiring management
to escalate central risk and compliance data to the boardroom.
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